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MAYORS’ AUTHORITY TO POLICE

OUTDOOR ADVERTISING

The Climate and Resilience Act of August 22, 2021
provides for the competence of mayors from January 1,
2024 to regulate outdoor advertising in municipalities,
even when these are not subject to a Local Advertising
Regulation ( « Réglement local de publicité », RLP).

Article 17 of the law therefore leads to a decentralisation
of this advertising policy. Previously, the Prefect of the
department had jurisdiction in this area, except where the
municipality was covered by a RLP, in which case the
mayor could exercise this policy.

The legal framework

Regulations relating to advertising, signs and pre-signs
are set out in articles L. 581-1 et seq. thus articles R.
581-1 et seq. of the French Environmental Code. This
change in jurisdiction now appears in article L. 581-3-1 of
the same code. These provisions only apply to outdoor
devices that are visible from a road open to public traffic.
They only target the devices as a medium and do not
regulate the content of the information disseminated.

The advertising policy includes examining applications for

prior authorisations and declarations, monitoring
compliance with regulations and issuing warnings to
offenders. For all municipalities that are members of an
Etablissement public de coopération intercommunale a
fiscalité propre (EPCI-FP) that is responsible for the Local
Urban Development Plan (« Plan Local d’Urbanisme » ,
PLU) or the RLP ; or for those that are members of an
EPCI-FP that does not have jurisdiction in these areas but
has a population of less than 3,500, the legislator has
made provision, with a view to pooling resources and
skills, for the decentralisation of these components of the
advertising policy from the mayor to the president of the
EPCI-FP, in accordance with the terms and conditions set
out in the Code Général des Collectivités Territoriales
(CGCT). However, mayors may object to these transfers in

various circumstances.

Iluminated advertising has been subject to night-time
restrictions since decree n° 2022-1294 of October 5,
2022, and must be switched off throughout the country
between 1am and 6am.
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Nevertheless, mayors may, if they wish, impose more
stringent restrictions on illuminated advertising located
inside the showcase or bays of commercial premises : if
the municipality already has a RLP, they may amend it ; if
this is not the case, they will have to draw up a new RLP
that includes such restrictions. Decree n°® 2023-1021 of
November 3, 2023 strengthens the criminal penalties for
light pollution in order to protect the quality of life and
the security of the electricity supply, and introduces a
fixed fine for non-compliance with the provisions on

outdoor advertising.

Room for improvement in support for

local elected officials

To ensure that the transfer of police powers is carried out
in the best possible conditions, local authorities can refer
to a practical guide outlining the applicable regulations
and the policing of advertising. They will be supported by
a number of actors of this field, and a training program for
their staff, along with financial compensation, are

expected.

However, this support is not enough for some elected
representatives, who feel that the transfer of this policy is
too heavy a burden for several local authorities.
Jean-Baptiste Luccioni, mayor of the commune of
Pietrosella, points out that « What's annoying is that it's
being imposed, particularly on small communes, which
have few resources and find themselves on the front line
when faced with major legal risks ». He also deplores the
fact that the system is being implemented too quickly,
with too little time given over to training staff [1].
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A decentralisation certainly positive for

the quality of life and the environment

This transfer of powers was organised in the Climate and
Resilience Act, with the aim of strengthening the role of
local elected representatives in protecting the quality of
life of the people living in their communes. Indeed, «
public policy on outdoor advertising is designed to
improve the quality of life for local residents. It aims to
reduce the impact of advertising hoardings in the public
space, in particular by reducing the number of hoardings,
reducing their size and introducing rules to limit light
pollution in a context of energy sobriety and the
preservation of nocturnal biodiversity ». [2]

The decentralisation of the advertising police makes it
easier to detect advertising offences, whether in the case
of illegally installed hoardings or illuminated advertising
that is not switched off during the hours when it should
be. It also enables mayors to encourage economic players
to adopt a more virtuous approach. According to Ademe's
latest Responsible Consumption barometer, 69% of those
polled agree with the statement that « Advertising should
be reserved as a priority for products that are more
respectful of the environment and health ». [3]

This transfer of powers has been welcomed by many
local elected representatives, including Cargése town
council, which would like to see advertising disappear
from its territory. Emmanuelle Frimigacci-Peroni, third
deputy mayor, says that « Ideally, we would like
everything to be abolistha ». The mayor of Pietrosella also
acknowledges that « visual pollution is becoming more
and more prevalent, and it's important to take ownership
of this issue » [4].

It is now well established that advertising is a source of
visual pollution and that it encourages consumption in a
world where it would be preferable to reduce it. In the
latest Ademe barometer, 86% of those questioned
agreed or strongly agreed that « advertising is too present
everywhere, all the time in our lives » and 79% agreed or
strongly agreed that « advertising drives people to
consume excessively ». [5]. As far as illuminated

advertising in particular is concerned, it consumes
unnecessary energy at night and biodiversity is disrupted
by the light pollution produced by this artificial lighting at
night. [6]

Free translation by J.G.
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PFAS IN CHEMICAL VALLEY

CURRENT LIMITS AND FUTURE AVENUES
FOR LITIGATION

In the Chemical Valley in the south of Lyon, home to a
large number of chemical industries (ICPE), including ten
classified as Seveso, local residents are living at the
rhythm of the results revealing one after another a
widespread PFAS contamination in the area, and waiting
for protective measures from the public authorities or
industries.

PFAS, toxic fluorinated chemicals used in the manufacture
of many everyday products, are the source of an
unprecedented contamination of water, soil and air, and
can be found in many foods and even in breast milk.
Although the PFAS scandal dates back to the 1960s, it
was on 12 May 2022 that a report [1] by the teams from
Vert de Rage and Envoyé Spécial was broadcast, bringing
to public attention PFAS discharges in the Chemical
Valley. Some samples taken from the eggs and poultry of
local residents showed contamination levels more than
80 times higher than the maximum value set by the
European Union [2]. In December 2022, a report by the
General Inspectorate for the Environment and Sustainable
Development [3] backed up these initial revelations : 3.5
tonnes of PFAS have been discharged into the river
Rhéne every year since at least 2011 by one company,
Arkema France. A number of PFASs are proven
carcinogens and act as endocrine disruptors, causing
serious pathologies in the liver, pancreas and spleen, and
malformations in developing foetuses. In addition, these
pollutants have been described as « eternal » in regard to
their very high resistance to degradation, their persistence
and their mobility in the environment. In all, more than
200,000 people are thought to be affected by this health
and environmental scandal in the Chemical Valley. For
Sébastien Sauvé, Professor of Environmental Chemistry
at the University of Montréal, the Chemical Valley, with its
factories and extensive historical production of PFAS, is a
case of extreme exposure like few others in the world : « a
glimpse of the worst - or one of the worst - possible
scenarios in terms of contamination » [4].

Aerial view of the Chemical Valley, showing the proximity of factories to
early housing and public facilities.
© Jacques Leone.

PFAS pollution, because of the characteristics of this
family of several thousand chemical compounds, but also
because of the lack of prevention and precaution with
regard to them and because of the extent of the
contamination, is a symbolic object for understanding
how the law, and in particular its litigation aspect, can
attempt to apprehend situations of widespread chronic
pollution. Using the Chemical Valley case study as a
starting point, this article provides an overview of the
initial litigation on the subject of PFAS in France and the
avenues that could be explored in the coming months.
We will conclude with a discussion on what this reveals
or suggests about the shortcomings of environmental law
and the framework for environmental health litigation,
particularly as regards chronic industrial pollution and the
regulation of chemical products.

Administrative and penal summary proceedings

One of the main issues at the start of the case was to
ensure that the pollution stopped and to take stock of the
contamination.

The municipality of Irigny, whose area had been directly
exposed to the pollution, first brought an application for
interim measures under article R. 532-1 of the French
Code of Administrative Justice. The aim of the action was
to obtain an expert report to determine the causes and
consequences of the soil pollution detected in a local
school complex.
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The aim was then to use this report to hold the two PFAS
producers in the Chemical Valley liable. The application
for interim relief was rejected without any examination of
its merits, on the grounds that the administrative court
did not have jurisdiction to hear the planned Lliability
action [5].

It is for this primary objective that, since May 2023, the
association Notre Affaire a Tous has been acting
alongside ten other associations and trade unions, and 47
individual victims, to obtain useful measures that can be
deployed in the short term in response to the scandal.
The coalition brought the matter to the public prosecutor
of the Lyon judicial court, based on article L.216-13 of the
French Environmental Code, which introduces a penal
summary procedure for environmental offences. Since it
does not deal with the question of liability, this summary
procedure has the advantage of not requiring the
characterisation of an unlawful disturbance or the
existence of a criminal offence, but only the «
non-compliance » of prescriptions set under certain
provisions of the French Environmental or Mining Codes,
particularly in relation to ICPE. In this case, Arkema was
subject to orders containing general obligations regarding
harmful discharges, to which the PFAS could be linked. In
its application, the coalition asked the judge to order
Arkema to stop discharging PFAS and to fund sampling
and studies to document the extent of the pollution, as
well as its effects on local residents and the Llocal

ecosystem.

In October 2023, the public prosecutor forwarded this

summary application for criminal environmental
proceedings to the judge, acknowledging the reasoning
linking the non-compliances and ICPE offences to the
useful measures requested, relating to the PFAS. In an
order dated 15 November 2023 [6], the judge dismissed
the appeal, arguing in particular that the
non-compliances on which the summary proceedings
were based did not persist at the time of the decision,
since the prefecture had repealed one of the orders
violated by Arkema. The plaintiffs appealed, but were
declared inadmissible on the grounds that article
L.216-13 did not allow them to appeal [7]. An appeal to
the French Supreme Court (Cour de cassation) was
lodged by the applicants, and also by the public

prosecutor at the Lyon Court of Appeal.

It should be noted that since the first environmental
summary proceedings were filed against Arkema, a
prefectoral decree [8] has ordered the company to stop
using all PFAS substances in its manufacturing processes
by 31 December 2024, and to gradually reduce its PFAS
emissions by that date. This should render obsolete one
of the useful measures requested in the environmental
injunction, relating to the cessation of PFAS discharges by
the company, in view of the judicial timetable for the
decision, but also because judicial jurisdiction is

secondary in this area [9].

Complaints from local authorities and associations

leading to the opening of a penal investigation

In parallel with these efforts to stop and understand the
pollution, a criminal investigation has been launched to
identify and sanction those responsible for this historic

pollution.

To date, at least six complaints have been filed for PFAS
pollution. An initial complaint was lodged by the
municipality of Pierre-Bénite and its mayor in May 2022,
following which an investigation was opened, although
its scope is not clearly known. A group of 34
municipalities in the south of the Lyon metropolitan area,
35 individuals and 7 fishermen's associations filed a
second complaint for the same facts. In addition to the
Chemical Valley case, the association Générations
Futures has filed three complaints in three other
particularly affected areas [10], and the Pays de Savoie
branch of the Ecologistes group has also announced that
it has filed a complaint for the pollution of watercourses
in the Rumilly and Annecy areas. It should be noted that
although the parties responsible for the pollution, and in
particular the two PFAS-producing companies, have been
more or less identified, these complaints are directed
against unspecified individuals (« complaints against
persons unknown »), leaving it to the investigation to
determine who is responsible. In terms of the grounds
invoked, these include endangering the lives of others in
the case of health risks, as well as ecocide and
endangering the environment in the case of

environmental risks.



I,

MIDROITTI
ENVIRONNEMENT

ADMINISTRATIVE LITIGATION

Numerous avenues of litigation open

In addition to the cases that have already been opened
up, other avenues of litigation could be explored in the
coming months, based on the trend in French case law on
similar subjects or on a comparative study of PFAS cases
in other countries. Their diversity illustrates the promising
nature that the subject of PFAS is likely to take on in the
coming years, in terms of strengthening and broadening
environmental and environmental health law.

On the civil front in particular, several special liability

regimes could be mobilised against companies
discharging PFAS, but also against public authorities in
their capacity as managers of a public service affected by
contamination (waste management, sanitation or drinking

water).

The latest developments in the Mediator litigation have
led to a ruling by the French Supreme Court, which opens
up interesting prospects for litigation involving chemical
products such as PFASs. Based on the system of liability
for defective products, the Court states that « the victim of
an imputed injury may bring an action for liability on the
grounds of fault if he establishes that his injury resulted
from a fault on the part of the producer, such as keeping
in circulation a product known to be defective or failing in
his duty of care with regard to the risks presented by the
product » [11] at the time it was put into circulation and
for as long as it remains in circulation. Thus, in view of the
studies published since the 1960s showing the links
certain PFAS
compounds, and the fact that each PFAS compound

between various pathologies and
studied turns out to carry risks, it could be argued that
keeping existing PFAS compounds in circulation and
putting new ones into circulation would constitute a fault
on the part of the producer, in connection with damage
suffered by a victim.

This could be established on the basis of a PFAS
compound taken in isolation, whose links to pathologies
are established by science in a certain or probable
manner, or even, in a broader sense, on the basis of the
PFAS family, with regard to the precautionary principle
and the producer's duty of vigilance regarding « the risks
presented by the product » [11].

The waste regime could also be the subject of an
interesting legal entry, by classifying PFAS discharges as
such. As was done for PCBs, PFAS could even be
classified as « hazardous waste » in view of the
characteristics listed in article R. 541-8 of the
Environmental Code. The operator producing or holding
this waste could, on this basis and provided that it can be
proved that the PFAS cause « substantial degradation » of
the environment, be held liable for abandoning waste
under article L. 231-2 of the Environmental Code.

The liability of an ICPE operator, with regard to specific
obligations, could also be raised, from the angles of
irregular operation or site clean-up in the event of
cessation of activity.

More broadly, through the liability associated with the
duty of vigilance, an operator who does not take these
substances into account in its vigilance plan could be held
responsible.

PFAS : revealing gaps in environmental and

environmental health law

However, because of its systemic nature and other
characteristics - in particular its industrial origin, the
economic stakes involved, and the incomplete scientific
knowledge concerning them - the PFAS scandal reveals a
number of problems in environmental law and
environmental health litigation. We will mention three
main ones.

First of all, the experience of litigation developed through
penal summary proceedings in environmental cases
shows the difficulty of making this tool effective, and
therefore of having a rapid means of putting an end to «
pollution or limiting its extent. The aim is to prevent and
remedy environmental damage in the shortest possible
time.First of all, the experience of litigation developed
through penal summary proceedings in environmental
cases shows the difficulty of making this tool effective,
and therefore of having a rapid means of putting an end
to « pollution or limiting its extent. The aim is to prevent
and remedy environmental damage in the shortest
possible time.
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Environmental penal summary proceedings are therefore
primarily concerned with preserving the environment and
public health » [12]. The spirit of the text is thus to be
available to victims of environmental damage, and
therefore to meet the minimum requirements of the right
to an effective remedy. However, the environmental penal
summary proceedings filed in the case of PFAS pollution
in the Chemical Valley were interpreted restrictively,
particularly in terms of appeal. Article L.216-13 states
that « the person concerned or the public prosecutor may
appeal against the decision of the liberty and custody
judge » [13]. The appeal judge interpreted this article to
mean that « the person concerned » referred only to the
defendant, Arkema in this case [7]. This raises questions
of compatibility with the right to an effective remedy and
the rights associated with the possibility of appeal. On
the other hand, Arkema had also lodged a priority
question on constitutionality (QPC) with the judge,
denouncing article L.216-13 as problematic for the
presumption of innocence, the right to a defence and an
effective remedy, and freedom of enterprise. It has to be
said that, as it stands, the effectiveness of article
L.216-13 suffers from its wording and its lack of practical
application, before being a useful and serious litigation
tool for protecting the environment and health. This
observation has been supported on several occasions,
notably in the report on « The criminal handling of
environmental litigation » coordinated by Francois Molins
[14] and in several parliamentary reports [15].

Moreover, the subject of PFAS demonstrates the many
limitations of the current framework for environmental
health litigation, which makes it almost impossible to
compensate victims for the health damage they have
suffered. Scientific data and methods are complex for
judges to grasp, and the traditional approach of the
causal link, like the adage « the dose makes the poison »,
is reaching its limits in the face of this diffuse and chronic
pollution. « The dose-response relationship is not linear: it
is therefore impossible to reason in terms of thresholds
[...]. From now on, it is 'the period of exposure that makes
the poison'. We therefore need to think in terms of
reducing exposure to all pollutants » [16]. A paradigm
shift is needed, moving to a probabilistic approach to the
causal link and recognising the risk legally attributable to
these pollutants.

This has already been applied to air pollution. According
to the administrative judges, « it is up to the court [...] to
investigate, in the light of the latest scientific knowledge
in debate before it, whether there is any probability that
such a link [between air pollution and pathologies] exists.
If this is not the case, it must examine the circumstances
of the case » [17]. This is all the more important given
that the thresholds used are often obsolete, as many
pollutants are not covered by these standards. This is the
case with PFAS

regulated. Only around twenty molecules are subject to

. these pollutants are very poorly

regulation, even though the whole family, i.e. several
thousand molecules, potentially entail similar risks. This
is another shortcoming of environmental law, which is
struggling to make the principles of prevention and
precaution effective, and to build a legal framework
capable of dealing with the rapid developments in the
chemical industry and the influence strategies of lobbies
[18].

Finally, beyond the political measures implemented, the
PFAS have highlighted a structural problem of access to
environmental information. Citizens are not being
informed about the risks associated with PFASs, which
are a blind spot in existing transparency mechanisms.
Despite decades of knowledge about the risks associated
with these molecules, and the development of the
scandal in the United States over the last twenty years,
the issue has largely fallen under the radar because civil
society and politicians have failed to identify the problem.
This raises the question of the role of citizens and the
reality of 'environmental democracy' in relation to
environmental health issues, particularly in the context of
chronic industrial risks. On the ground, various initiatives
[19] are being developed to rethink the role of citizens in
the governance of the industrial environment, in order to
recreate genuine channels of information and exchange
capable of keeping a watchful eye on these risks and
pollution.

The PFAS scandal and the legal reflections it has
generated, both analytical and prospective, will not be
concluded in this article. In the United States, the problem
emerged in the early 2000s : the first regulations and the
first legal results took several years to come to fruition,
and are far from having exhausted the subject. With
awareness of the issue due to start in 2022 in France,
there is no doubt that the debate is only just beginning.

Free translation by E.F.
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AIR QUALITY IN THE PARISIAN
TRANSPORT NETWORK

The union Solidaires-RATP takes the

C(ontentieuse) line

Being one of the most frequented transport networks in
Europe, the Parisian transport network is characterised
with fine particle pollution in some stations, especially
the ones located underground. This situation forms an
environmental and public health issue, both for users and
workers. It is strengthened with the forthcoming
Olympics and Paralympics games, organised in Paris next
summer, which will put the network under pressure with
a very steady flow of users.

In 2021, a criminal complaint was lodged against the
RATP (Régie autonome des transports parisiens) by the
association Respire and the union SAT-RATP. An
investigation was opened on criminal grounds, and given
by the Parquet of Paris to the Office central de lutte
contre les atteintes a lenvironnement et a la santé
publique (OCLAESP ; Central office against environmental
and public health damages )[1].
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